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HANSEN, Circuit Judge.

Joseph and Gail Larson, individually and on behalf of their
daught er Angel a, who was sexually abused by a school van driver,
brought suit against three school officials and the Papillion-
LaVista School District (PLSD). The suit alleged a 42 U S C
§ 1983 claimfor violations of Angela's constitutional rights, a 42
US C 8§ 1985(3) claimfor injury arising from a conspiracy to
violate the Larsons' constitutional rights, and a pendent state
negligence claim The Larsons appeal the district court's® order

'The Honorable Lyle E. Strom then Chief Judge of the United
States District Court for the District of Nebraska.



granting the school officials' and PLSD s posttrial notion for
judgnment as a matter of |aw on the Larsons' constitutional clains
and dism ssing their pendent state negligence claim

A panel of this court initially affirnmed the judgnment on the
8 1983 claim and reversed both the judgnent on the § 1985(3)
conspiracy claimand the dism ssal of the pendent state negligence
claim W vacated the panel's opinion and granted the school
officials" and PLSD s suggestion for rehearing en banc. W now
affirmthe judgnment of the district court in all respects.

| . BACKGROUND

Viewing the evidence and reasonable inferences from the
evidence in the light nost favorable to the party prevailing at
trial, MKnight v. Johnson Controls, Inc., 36 F.3d 1396, 1400 (8th
Cr. 1994), a jury could reasonably find the follow ng facts.
Angel a Larson was born on Decenber 3, 1979, and was di agnosed as
anophthalmc in her left eye and mcrothalmc in her right eye,
nmeani ng she had no | eft eye and her right eye was extrenely snall.
Because of Angela's disability, her famly relocated to the Oraha

metropolitan area in order to take advant age of Oraha's nedi cal and
speci al educational facilities. At age two, Angel a began receiving
home services arranged for her by CGeorge Spilker, PLSD s Director
of Special Services. Those hone services continued until she was
five years old. Wen Angel a reached ki ndergarten age, her school
district, PLSD, contracted Angela' s special educational services
out to the Omaha Public Schools due to the severity of her
i mpai r ment .

Wien Angela was nine years old and not progressing to her
parents' satisfaction in her placenent in the Qmha public school s,
M. Spilker arranged for an outside vision consultant to observe
and evaluate Angela. M. Spilker then arranged for her to begin
attending District 66's Cakdal e school, where Angel a did quite well
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in a special educational program devised in part by M. Spilker.
The Larsons and M. Spilker lived in the sane nei ghborhood and have
known each other for years. M. Spil ker has spent nore than 25
years as an educator of special needs children, he supervises the
education of over 600 special education students, and as indicated
he has been personally involved in developing and inplenenting
Angel a' s individual education plan since she was two years ol d.

Angel a's parents dropped her off each norning at the
Children's Corner Day Care Center, where she was transported in a
PLSD van driven by a PLSD enployee to Oakdal e school. After
school, a PLSD van would transport Angela back to the Children's
Corner, where she waited for her parents. The only other student
on the van was a severely and profoundly handi capped youth who
possessed m ni mal comunicative abilities. The van driver, Eugene
Szynski e, had been a part-tinme PLSD enpl oyee for three years before
he was hired as a van driver in 1986. Three PLSD supervisory
personnel interviewed Szynskie when he was first hired but did not
conduct a background check.

In the spring of 1988, Angela told her teacher, Jennie Gi eb,
that Szynski e had been aski ng her whether she had been breast fed
and whet her she was wearing silk panties. M. Gieb, a Dstrict 66
enpl oyee, pronptly apprised M. Spilker of these inappropriate
comments. M. Spilker passed this information on to Harvey Bulli,
PLSD Di rector of Transportation, who in turn warned Szynskie not to
engage i n i nproper conversations with students. Szynskie continued
to transport Angela to and from Gakdal e wi t hout further conplaint
until January of 1989.

En route honme from pi ano | essons on Thursday eveni ng, January
26, 1989, Angel a informed her nother that Szynskie had fondl ed her
vagi nal area while putting on her seat belt. On Friday norning,
January 27, Ms. Larson called M. Bulli, PLSD s Transportation
Director and the van driver's supervisor, to tell himthat Angela

- 3-



woul d not be riding the van that day. She did not tell M. Bulli
why. Ms. Larson then called M. Carr, the principal of Angela's
Cakdal e School, and i nforned hi mof the touching incident. Know ng
that M. Spilker would be at a nmeeting in Lincoln, Nebraska, that
day, M. Carr arranged for a colleague of his who was also
attending the Lincoln neeting torelay Ms. Larson's information to
M. Spilker.

Wen M. Spilker returned to QOmha on Friday evening, he
called Ms. Larson, who inforned him of Angela's conplaint. M.
Spi | ker cautioned the Larsons about broadcasting the allegations,
whi ch he said m ght bring on a slander suit by the driver, and told
the Larsons that the matter was a seri ous one which pitted Angela's
word agai nst the driver's. M. Spilker indicated that bringing
charges agai nst Szynskie mi ght al so cause problens for the famly
and for Angela's brother, Eric, who was a sophonore at the | ocal
hi gh school. He told the Larsons that he would contact the | ocal
Chief of Police (also a neighbor). He called Chief Engberg that
ni ght and, wthout divulging any names, discussed the nmatter in
general ternmns.

On Monday norni ng, the PLSD superintendent, Roger MIler, held
his regul ar staff conference at 9:00 a.m M. Spilker infornmed him
of Angela's allegations and of the need for a crimnal records
check. M. MIller gave orders that imedi ately renoved Szynskie
fromhis van driving job and assi gned hi mt o war ehouse duty pendi ng
further investigation. He also directed the assistant
superi ntendent for personnel to provide Szynskie's nanme, date of
birth, and social security nunber to the Chief of Police for a
records check. He told M. Spilker to tell the Larsons what was
bei ng done, and M. Spilker did so in a 9:30 a.m phone call to
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Ms. Larson. Specifically, M. Spilker told Ms. Larson that
Szynski e had been taken off the van and that a crimnal records
check had been ordered. He reiterated that it was Angela' s word
agai nst Szynskie's. M. Spilker called a second tinme on Monday to
tell Ms. Larson that the other van drivers had reported that
Angel a had made sexual comments to them Ms. Larson becane irate
and call ed her husband, who becane "equally irate" (Trial Tr. at
380) when he learned of Spilker's second call. The Larsons
concluded that "the tables were turning” on Angela (id. at 485)
because she was a handi capped fenmal e who was naki ng a conpl ai nt of
sexual abuse.

Ms. Larson called M. Spilker at honme about 7:00 p.m on
Monday night to tell himthat they would not be using the school
van until the matter was settled. M. Spilker once again told her
it was Angela's word against the driver's and that there was the
risk of a slander suit by Szynskie. The Larsons then called their
personal attorney who told them that the Nebraska child abuse
reporting statute gave them protection from civil suits for
reporting the matter to police authorities. The Larsons deci ded
then to call the prosecuting authorities the next norning.

Early Tuesday norning, M. Larson called the Sarpy County
Attorney's office. That office refused to take the conplaint and

told himto call the police. Ms. Larson then called a |oca
police officer whom she knew and nade a report of the touching
incident. The officer inmediately deduced that the touching had

occurred at a |ocation outside of his jurisdiction, and he called



the sheriff's office, which sent investigators.?

Wile Ms. Larson was reporting the matter to the police
depart ment on Tuesday norning, the PLSD was term nating Szynskie's
enpl oynment. The Chief of Police had reported back that Szynskie
had a previous arrest but no conviction for an alleged sexua
assault on his stepdaughter. The Chief had also told the school
authorities that the arrest information was confidential
Superintendent MIler instructed M. Spilker to tell the Larsons
that the school had term nated the driver, that the police had done
a records check (without revealing the results), and that the | aw
enforcenment authorities would have to prosecute the case, not the
school district. M. Spilker did so.

Si x nonths after the incident, M. Spil ker asked Chi ef Engberg
to approve a press release stating that PLSD had reported the
al |l eged abuse on Friday, January 27, 1989. Engberg refused to
approve the release, stating that, in his view, their conversation
that night did not constitute a report.

Angel a and her parents sued PLSD, M. MIller, M. Spilker, and
M. Bulli, alleging that PLSD and the school officials deprived
Angel a of her civil rights, 42 U S.C. § 1983, and conspired to deny
Angel a's and her famly's civil rights, 42 U S.C. § 1985(3). The
conpl aint also included a pendent state negligence claim After a
trial on the Larsons' constitutional clains, the jury returned a
verdict in favor of the Larsons, awardi ng $80,002 in conpensatory

About three weeks later, the state charged Szynskie with
sexual abuse. Utimtely, a jury convicted him and he was
sentenced to jail for the crinmne.
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damages and $395,001 in punitive damages. The district court took
t he pendent negligence claim under subm ssion, pursuant to Neb.
Rev. Stat. 8 13-907 (Reissue 1991) (requiring that such suits be
heard by the court wi thout a jury).

The defendants filed a tinmely posttrial notion for judgnent
notwi t hstandi ng the verdi ct or judgnent as a matter of | aw pursuant
to Fed. R Civ. P. 50(b).® The district court granted the notion,
set aside the jury verdicts, and entered judgnent in favor of the
def endants on the constitutional clainms. The district court also
entered judgnment in favor of the defendants on the pendent state
law tort claim dismssing the Larsons' conplaint. The Larsons
appeal .

1. DI SCUSSI ON

We review the district court's entry of judgnent as a matter
of law "in the light nost favorable to the party who prevailed
before the jury." Cty of Omha Enpl oyees Betternent Ass'nv. Cty
of Omaha, 883 F.2d 650, 651 (8th Gr. 1989). This standard

requires this court to:

(1) resolve direct factual conflicts in favor of the
nonnovant, (2) assunme as true all facts supporting the
nonnovant which the evidence tended to prove, (3) give
t he nonnovant the benefit of all reasonabl e inferences,
and (4) deny the notion if the evidence so viewed woul d
all ow reasonable jurors to differ as to the concl usions
t hat coul d be drawn.

A notion for judgnent as a matter of |aw now enconpasses
all notions | abeled as notions for judgnment notw t hstanding the
verdict or notions for a directed verdict. Fed. R Cv. P. 50
(subdiv. (a), cnmt. to 1993 anend.). Consequently, we will apply
cases discussing the standard of review for a notion
notwi t hstandi ng the verdict interchangeably with cases di scussing
notions for judgnent as a matter of law. MKnight, 36 F.3d at
1400 n. 1.
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Punps and Power Co. v. Southern States Indus., 787 F.2d 1252, 1258
(8th GCir. 1986) (quotation omtted). W are not, however, entitled
to give a party "the benefit of unreasonable inferences, or those
at war with the undisputed facts." Cty of QOmha Enployees
Betternment Ass'n, 883 F.2d at 651. "A nere scintilla of evidence

i s inadequate to support a verdict,” and judgnent as a natter of
| aw i s proper when the record contains no proof beyond specul ati on

to support the verdict. 1d. at 651-52.
A. The Larsons' 42 U S.C. § 1983 daim

Angel a's § 1983* claim alleges that PLSD and the individual
defendants denied Angela's civil rights by failing to receive
i nvestigate, and act upon Angela's prior conplaint and by failing
to adequately train its enployees in the prevention and reporting
of the abuse of handi capped children. W address each argunent in
turn.

1. Failure to Receive, Investigate, and Act.

The individual defendants are subject to personal liability
under 8§ 1983 for failure to adequately respond to the known ri sk of
physi cal and enotional harm presented by Szynskie if the Larsons
proved that the defendants:

(1) Received notice of a pattern of unconstitutional acts
comm tted by subordi nates;

“42 U.S.C. 8§ 1983 provides in relevant part:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of any State
.o subj ects, or causes to be subjected, any citizen
of the United States . . . to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.
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(2) Denonstrated deliberate indifference to or tacit
aut hori zation of the offensive acts;

(3) Failed to take sufficient renmedial action; and

(4) That such failure proxinmately caused injury to the
child[].

Jane Doe A By and Through Jane Doe B v. Special Sch. Dist., 901
F.2d 642, 645 (8th Gr. 1990). PLSD, a |l ocal governnmental entity,
may be found liable for "a governnental custom of failing to
receive, investigate and act upon conpl aints of sexual m sconduct

of its enployees” if the Larsons proved the existence of an
of ficial custom of such conduct and if that custom caused them
constitutional harm Thelma D. by Dolores A. v. Board of Educ.
934 F.2d 929, 932 (8th Cr. 1991). To prove such a custom the
Larsons must show.

1) The exi stence of a continui ng, w despread, persistent
pattern of unconsti tuti onal m sconduct by t he
governnmental entity's enpl oyees;

2) Deliberate indifference to or tacit authorization of
such conduct by the governnental entity's policymaking
officials after notice to the officials of that
m sconduct; and

3) That plaintiff was injured by acts pursuant to the
governnmental entity's custom i.e., that the custom was
t he noving force behind the constitutional violation.

Jane Doe A, 901 F.2d at 646.

In its menorandum opi nion, the district court concluded that,
giving the Larsons the benefit of all reasonable inferences, "the
evi dence presented at trial sinply does not suggest that any
pattern of unconstitutional behavior existed and the verdict mnust
be overturned agai nst both the school district and the individual
defendants.” (Appellants' Addend. at 6.) W agree.

-0-



The Larsons can point only to one prior conplaint regarding
Szynski e's behavior toward Angel a. In previous 8 1983 actions
agai nst school officials, we have held far nore extensive records
of unheeded prior conplaints insufficient to constitute a pattern
of unconstitutional behavior. See Jane Doe A, 901 F.2d at 644, 646
(hol di ng that receiving conplaints over the course of two years of
isolated incidents -- including that bus driver had used foul
| anguage, physically restrained and assaulted children, kissed a
child, placed his hand down a boy's pants, and touched boys'

crotches -- was insufficient to show persistent pattern of
unconstitutional msconduct); Thelma D., 934 F.2d at 933 ("[F]ive
conpl aints scattered over sixteen years cannot, as a matter of | aw,
be said to conprise a persistent and w despread pattern of
unconstitutional msconduct."). Accordingly, we believe that the
district court correctly found that there was no evidence of a
pattern of wunconstitutional behavior in this case. Fi nding no
wi despread pattern of unconstitutional behavior, it is unnecessary
for us to consider whether deliberate indifference existed or
whet her injury resulted.

2. Failure to Train.

To establish liability on the part of PLSD for its failure to
adequately train its enployees to report and to prevent the sexual
abuse of handi capped children, the Larsons nust prove that PLSD s
"failure to train its enployees in a relevant respect evidences a
“deliberate indifference' to the rights of the students.” Thelnma
D., 934 F.2d at 934 (quoting City of Canton v. Harris, 489 U.S.
378, 389 (1989)). The Larsons nust prove that PLSD "had notice
that its procedures were inadequate and likely to result in a
violation of <constitutional rights.” Id. As the Larsons

accurately point out, notice of a pattern of wunconstitutional
behavi or need not be shown where the failure to train enpl oyees "is
so likely to result in a violation of constitutional rights that
the need for training is patently obvious." |d.
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In this case, we find no evidence to support the Larsons'
claim that PLSD enployees received inadequate training. The
evidence is uncontroverted that PLSD required its enployees to
report all suspected cases of <child abuse to the proper
jurisdictional |aw enforcenment authority pursuant to Nebraska's
rigid reporting statute. In addition, PLSD repeatedly held
nmeeti ngs between its enployees and | aw enforcenment officers from
all five | aw enforcenent agencies serving PLSD in order to enhance
comuni cation between PLSD and |aw enforcenent, to develop
strategies for reporting child abuse, and to determ ne how to
follow up on reports of alleged child abuse. Faced with simlar
facts in Jane Doe A, this court found no evidence of "deliberate
indifference to the rights of the handicapped children in the
District's training programfor bus drivers, teachers, supervisors,
and bus aides.” 901 F.2d at 646. W conclude that the Larsons
have not produced sufficient evidence to support a 8§ 1983 action
based on PLSD s failure to train its enpl oyees.

B. The Larsons' 42 U . S.C. § 1985(3) Caim

The Larsons' 8§ 1985(3) claim alleges that the individual
defendants, animated by an invidiously discrimnatory animnus
agai nst handi capped fenal es, conspired to deny the Larsons' rights
under the First and Fourteenth Amendnents by preventing them from
reporting Angela's abuse. In order to prove the existence of a
civil rights conspiracy under 8§ 1985(3), the Larsons nust prove:
(1) that the defendants did "conspire,” (2) "for the purpose of
depriving, either directly or indirectly, any person or class of
persons of equal protection of the |aws, or equal privileges and
immunities under the laws,” (3) that one or nore of the
conspirators did, or caused to be done, "any act in furtherance of
the object of the conspiracy,” and (4) that another person was
“injured in his person or property or deprived of having and
exercising any right or privilege of a citizen of the United
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States.” 42 U.S.C. § 1985(3). See also Gty of Omha Enpl oyees
Betternment Ass'n, 883 F.2d at 652.

The "purpose” el ement of the conspiracy requires that the
plaintiff prove aclass-based "invidiously discrimnatory
ani nus. " Moreover, the plaintiff nust allege wth
particularity and specifically denonstrate with materi al
facts that the defendants reached an agreenent. She can
satisfy this burden by "point[ing] to at | east sonme facts
which would suggest that appellees “reached an
understanding’ to violate [her] rights."”

Id. (internal citations omtted) (alterations in original).

The jury returned special verdicts against M. Spil ker and M.
MIller, but the district court granted their posttrial notion for
judgnment as a matter of law. The district court concluded that the
Larsons had failed to present "any evidence from which the jury
could infer that Spilker and MIler agreed to deprive the Larsons
of their rights under the [FJirst or [FJourteenth [A] mendnments."
(Appel l ants' Addend. at 7.) The court also concluded, "Nor does
the evidence support the jury's finding that Spilker and Ml er
were notivated by an invidiously discrimnatory aninus toward
handi capped females.” (ld. at 7-8.) Alternatively, the district
court concluded that even if there were sufficient evidence to
support the Larsons' conspiracy all egations, their clai mwas barred
by the intracorporate conspiracy doctrine.

W find it difficult even to discern precisely what
constitutional rights the Larsons contend that the alleged
conspiracy deprived them of. The only claimwe can identify is
that the Larsons all ege a conspiracy to deprive themof their right
as citizens to report the January 1989 incident. (See Jury Instr.
17 & 19, Jt. App. Vol. | at 71, 73.) W agree with the district
court that, even giving the Larsons the benefit of every inference,
the record in this case does not show that their ability or
opportunity to report the incident to | aw enforcenent was i npeded
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by any of the defendants in any significant way.

The Larsons first brought the incident to Cakdal e (not PLSD)
school officials' attention on Friday norning, and M. SpilKker,
havi ng received the information thirdhand, contacted them as soon
as he returned fromhis out-of-town neeting. M. Spilker's non-
| awyer |egal advice to the Larsons "not to go out on the streets
and tell everybody" because "[y]ou will be sued for slander” by the
van driver and "things like this could be hard on the famly," as
Angel a's father recounted it (Trial Tr. at 376), or "that we cannot
run out and start telling just anyone about this -- that we have to
be very careful ,” as Ms. Larson testified (1d. at 478), contai ned
no advice not to report the matter to | aw enforcenent authorities.
Nebraska Revised Statute 8§ 28-716 (Reissue 1989) provides for
immunity fromcivil liability for reporting suspected child abuse,

but this imunity extends only to persons who participate in an
i nvestigation of child abuse or who actually nmake a report to | aw
enforcenment authorities of suspected child abuse upon reasonable
cause to believe a child has been subjected to abuse. The statute
provi des no protection for the kind of general publication of the
al l egations that M. Spil ker warned m ght trigger a slander suit by
Szynski e. M. Larson testified that M. Spilker told him to
proceed with caution not only because of the risk of a slander suit
but al so because "this is tough for famlies and it could be tough
for Eric [in high school].” (Trial Tr. at 376.) This statenent,
to the effect that neking the incident public could cause
difficulties for their son at the high school, m ght be stretched
far enough to be construed as sone sort of threat or intimdation.
Nevertheless, we find it insufficient in itself to constitute a
constitutional deprivation. M. Spilker expressly told the Larsons
they were free to report the incident when he told themthat the
school district was not going to press the charges.

Both of the Larsons testified that they made no report
t hensel ves to | aw enforcenent officials until Tuesday norning, and
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that they had waited over the weekend to see what the school
authorities would do. M. Larson testified that their main concern
was that the accused driver not be permtted to be in contact with
school children, a result acconplished the first thing Monday
nor ni ng when M. Spilker informed M. MIler of the matter and M.
MIller inmrediately ordered Szynskie off of van duty and into the
war ehouse. The Larsons decided to report the nmatter thenselves
after conferring with their attorney at about 9:00 p.m on Mnday
ni ght. They reported the incident to authorities on Tuesday
nmorning. There sinply is no evidence that the school officials
deprived the Larsons of their opportunity to report the incident.
Even if we were to assune that all of the four-day delay here was
sonmehow caused by the school officials, the Larsons do not allege
that any further injury occurred to Angela as a result of this
del ay. Thus, we conclude that any delay in reporting this incident
does not rise to the level of a constitutional deprivation.

Even if +the Larsons had denonstrated a constitutional
violation, after carefully considering the entire record, we agree
with the district court that there was sinply i nadequate evi dence,

either direct or circunstantial, of a conspiracy between M.
Spil ker and M. MIler to support the jury's verdict. There is no
doubt that M. Spilker, M. Bulli, and M. M Il er attended neetings

where the incident was discussed, and the school district's
response to it was determ ned. However, there is no evidence from
which to reasonably infer that a conspiracy to deprive the Larsons
of their right to report the incident was formed at these neeti ngs.
M. Spilker, at Superintendent MIller's explicit instructions,
informed the Larsons of all of the school's actions on the matter.
The only information that M. MIler directed M. Spilker not to
pass on to the Larsons was the information about Szynskie's prior
arrest -- information that M. MIller reasonably believed was

-14-



obt ai ned in confidence fromthe Chief of Police.> In all other
respects, M. MIller directed M. Spilker to informthe Larsons of
everyt hing that the school authorities had done and were doi ng, and
M. Spilker did so.

W see no evidence from which a jury could conclude that a
conspiracy existed anmong the school officials to deprive the
Larsons of any constitutional rights, and we see no evi dence of any
acts from which a jury could conclude that any injury to or
deprivation of the Larsons' «constitutional rights actually
occurred. The jury's verdict in this case appears to have been the
product of pure speculation and understandable synpathy for a
little girl who was indisputably harned. Qur decision is not
intended to belittle the harm she has suffered, but rather to
prevent the injustice of burdening persons who commtted no
unconstitutional msconduct with l[iability for that harm Absent
sonme evidence of a conspiracy and absent sone evidence that the
actions of these defendants either caused injury to the plaintiffs
or intentionally prevented the plaintiffs fromexercising a right
or privilege granted themas United States citizens, there can be
no liability under § 1985.

Because the evidence was insufficient to allow a reasonable
jury to find the existence of a civil rights conspiracy anong the
school officials, we conclude that the jury awards of conpensatory
and punitive danmages were properly set aside. Gven this
conclusion, we need not reach the Larsons' contention that the
school officials harbored an invidiously discrimnatory animnus
toward handi capped females. W |ikewise need not reach the
propriety of the district court's alternate holding that the
i ntracorporate conspiracy doctrine also bars the punitive damage

®The Larsons actually | earned about Szynskie's prior arrest
at about the sanme tinme that the school officials |earned of it
fromthe Chief of Police.
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awar d. °

C. The Larsons' Pendent State Law Negligence C ai ns.

The Larsons also alleged that the defendants were negligent
under state law for failing to properly screen, supervise, and
repri mand Szynskie, the van driver, and for failing to follow the
school district's guidelines. The district court dismssed the
Larsons' pendent negligence claim concluding that it was barred by
the discretionary function exception to the Nebraska Political
Subdi vi sions Tort Claim Act. W review the district court's
determ nation of state |aw de novo. Salve Regina College v.
Russell, 499 U S. 225, 231, 238 (1991).

The Nebraska Political Subdivision Tort Cains Act, Neb. Rev.
Stat. 8§ 13-905 to § 13-926 (Reissue 1991) (the Act), provides a
limted wai ver of governnental immunity that allows a plaintiff to
recover for injuries caused by the negligence of a subdivision's
of ficers, agents, and enpl oyees. Under the discretionary function
exception, however, a plaintiff may not recover for a claim"based
upon the exercise or performance of or the failure to exercise or
perform a discretionary function or duty on the part of the
political subdivision or an enpl oyee of the political subdivision,
whet her or not the discretion is abused.” Neb. Rev. Stat. 8§ 13-
910(2) (Reissue 1993). In other words, the "[p]erformance or
nonper f ormance of a discretionary function cannot be the basis for
l[iability under the Political Subdivisions Tort Clains Act." Lenke
V. Metropolitan Util. Dist., 502 N.W2d 80, 87 (Neb. 1993).

®According to the intracorporate conspiracy doctrine, a
corporation cannot conspire with itself through its agents when
the acts of the agents are within the scope of their enploynent.
Runs After v. United States, 766 F.2d 347, 354 (8th Cr. 1985).
The intracorporate conspiracy doctrine is equally applicable to
governnmental entities such as school districts. 1d.
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Under Nebraska law, "[t]he discretionary-function exenption
extends only to the basic policy decisions and not to mnisterial
acts arising therefrom" Koepf v. County of York, 251 N W 2d 866,
870 (Neb. 1977). An elenent of judgnment or choice is "essenti al
and i ndi spensabl e" for discretionary conduct to be exenpted from
liability. Lenke, 502 NW2d at 87. The Act thus protects " the
di scretion of a governnental executive or admnistrator to act
according to one's judgnent of the best course to be taken.'™
Security Inv. Co. v. State, 437 N W2d 439, 444 (Neb. 1989)
(quoting Wckersham v. State, 354 N.W2d 134, 138 (Neb. 1984)).
The type of discretion protected " includes determ nations or
judgnments made in establishing plans. Where policy judgnent
exi sts, there al so exists discretion exenpted fromliability under
the State Tort Claims Act.'" 1d. (quoting Wckersham 354 N.W2d
at 138). A mnisterial act, on the other hand, is "one which a
person performs in a given state of facts, in a prescribed manner,
i n obedi ence to the mandate of | egal authority, w thout regard to,
or the exercise of, his own judgnment upon the propriety of the act
being done." Jasa By and Through Jasa v. Douglas County, 510
N.W2d 281, 290 (Neb. 1994) (internal quotations and citation
omtted).

We conclude that the district court properly relied on the
di scretionary function exception to the Political Subdivision Tort
Clainms Act in this case. W agree with the district court's
assessnment that decisions to "investigate, hire, fire, and retain"
enpl oyees are generally discretionary. Thus, these decisions fal
wi thin the discretionary function excepti on and cannot be the basis
for liability on the part of the school district.

The Larsons al so contend that the school district failed to
follow PLSD s established policy with regard to child abuse
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reporting. PLSD s policy’ required conpliance with the Nebraska
state child abuse reporting |l aw and required the superintendent to
formul ate a procedure to be followed in cases of suspected child
abuse. W believe that the grant of responsibility to formulate
procedures involves the type of policy-making judgnment that is
exenpted from the Act. Furthernore, the decision of whether to
report the 1988 i nappropriate conversation by Szynski e pursuant to
the state child abuse reporting statute turned upon an exerci se of
personal discretionary judgnent. The Nebraska child abuse
reporting law requires any person to report suspected child abuse
if that person has "reasonabl e cause to believe a child has been
subj ected to abuse.” Neb. Rev. Stat. 8§ 28-711 (Reissue 1989).
Whet her or not "reasonabl e cause" exists within the neaning of the
statute requires an exercise of discretion and personal judgment,
which takes the matter out of the realmof a mnisterial act. In
ot her words, the conditions of the statute describing when child
abuse reporting is required are not so specifically designated and
devoi d of personal judgnent as to render this a mnisterial act.

I11. CONCLUSI ON

After carefully reading the testinony offered at trial, we
conclude that the experienced district judge's granting of the
defendants' posttrial notion for judgnment as a matter of |aw was
correct. There is woefully insufficient evidence from which a
reasonable jury could find a 8 1983 violation or a civil rights
conspiracy to deprive Angela or her parents of any constitutional

'"REPORTI NG OF SUSPECTED ABUSE/ NEGLECT OF STUDENTS (5015)

The District recognizes its responsibility in
hel pi ng prevent abuse. The District and its enpl oyees
will follow applicable state laws in the reporting of
suspected cases of abuse or negl ect.

The superintendent is responsible for fornmulating
a procedure to be followed by District enpl oyees to be
foll owed in suspected cases of child abuse or negl ect.
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rights. W also conclude that the district court properly
di sm ssed the pendent state negligence claim Accordi ngly, we
affirmthe judgnment of the district court.
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FLOYD R G BSON, Circuit Judge, with whomMM LLI AN, Crcuit Judge,
joins, concurring in part and dissenting in part.

| agree with the magjority's analysis of the Larsons' 42 U.S. C.
§ 1983 claim | wite separately, however, to express ny
di sagreenent with its treatnment of the Larsons' 42 U S.C. § 1985(3)
conspiracy claimand pendent tort claim

| believe the Larsons produced sufficient evidence to allow a
reasonable jury to find that Roger M|l er and George Spil ker, in an

effort to save face and avoid potential liability, conspired to
intimdate Angela Larson and her famly into not reporting her
abuse to the proper authorities. Cty of Omha Enployees

Betternent Ass'n v. Gty of Omaha, 883 F.2d 650, 651 (8th Cr.
1989) (We reviewthe district court's entry of judgnent as a matter
of law in the light nost favorable to the party who prevailed
before the jury). This Court has defined a civil conspiracy as "a
conmbi nation of two or nore persons acting in concert to conmt an
unl awful act, or to conmt a |lawful act by unlawful nmeans, the
princi pal element of which is an agreenent between the parties to
inflict a wong against or injury upon another, and an overt act
that results in damage.” Roternmund v. United States Steel Corp.

474 F.2d 1139, 1145 (8th Cr. 1973) (quotations omtted). In order
to prove t he existence of a conspiracy under 8 1985(3), the Larsons
"must allege with particularity and specifically denonstrate with
mat erial facts that the defendants reached an agreenent.” Gty of
Omha Enployees Betternment Ass'n, 883 F.2d at 652 (citation
omtted). That nmay be acconplished by "pointing to at |east sone
facts which would suggest that [the defendants] reached an

understanding to violate [the Larsons] rights.” 1d. (quotations
omtted). The Larsons need not showthat each participant knewthe
"exact limts of the illegal plan . . . ." Hanpton v. Hanrahan,

600 F.2d 600, 621 (7th Cr. 1979) (quotation omtted), rev'd in
part on other grounds, 446 U. S. 754, 759 (1980). The question of
the existence of a conspiracy to deprive the plaintiffs of their
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constitutional rights "should not be taken fromthe jury if there
is a possibility the jury could infer from the circunstances a
"meeting of the m nds' or understanding anong the conspirators to
achi eve the conspiracy's ains." Putnamv. Cerloff, 701 F.2d 63, 65
(8th Cir. 1983) (quoting Hanpton, 600 F.2d at 621).

The evi dence i s clear that, begi nning on Monday, January 30t h,
Spilker and MIller were in constant comunication regarding
Angel a's allegations. MIller repeatedly directed Spil ker to pass
certain information on to the Larsons while w thholding other
i nformation. Follow ng each neeting, Spilker reiterated what coul d
reasonably be interpreted as thinly-veiled threats regarding
slander liability as well as the effect that going public with the
charges would have on Angela's school -age brother. He also
di sparaged Angela's credibility, repeatedly enphasizing that the
i ssue would ultimately cone down to Angel a's word agai nst that of
the van driver. Spilker also told Gail Larson that he had | earned
in the course of a neeting with Bulli and MIler that Angela was
the one instigating the sexual coments. Gving the Larsons the
benefit of all reasonabl e i nferences, Punps & Power Co. v. Southern
States Indus., 787 F.2d 1252, 1258 (8th Cr. 1986), | believe they
produced sufficient evidence to allowthe jury to reasonably infer
that M|l er and Spil ker had reached an understanding to viol ate t he
Larsons' civil rights.

The evidence adduced at trial also indicates that this
adm ni strative browbeati ng successfully prevented the Larsons from
reporting Angel a's abuse to the proper |legal authorities over the
weekend begi nni ng on Friday, January 27, until Tuesday, January 31.
In doing so, MIler and Spil ker successfully conspired to deprive
the Larsons of both their First Amendnent right to report Angela's
abuse and their right to equal protection under the law, albeit

tenporarily. The record indicates that the Larsons decided to
report the incident only after a famly neeting in which they
collectively decided to brave Spilker's threats. MIller and
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Spi | ker's conspiracy was, admttedly, only tenporarily successful

in muzzling the Larsons. I do not, however, believe that a
tenporary violation of constitutional rights is the equival ent of
no viol ati on whatsoever. For these reasons, | would reverse the

district court's grant of judgnent as a matter of law on the
Larsons' conspiracy claim

| woul d al so renand t he pendent negligence claimto the extent
that it alleges a failure to follow and conply with PLSD s
established policy on the prevention and reporting of suspected
cases of child abuse or a failure to conply with the Nebraska child
abuse reporting statute. Neb. Rev. Stat. 8 28-711 (Reissue 1989).

The Larsons' negligence claimnecessarily raises the i ssue of
whether MIller negligently failed to follow PLSD s established
policy in effect since 1987 on the reporting of suspected child
abuse.® That policy directs the superintendent to fornulate a
procedure to be followed by PLSD officials in the reporting of
suspected child abuse or neglect. At trial, MIller flatly admtted
that he had failed to devel op any such procedures what soever.

The majority i mmuni zes M || er's nonfeasance by concl udi ng t hat
the responsibility of formulating the type of procedures nandated
by PLSD s policy requires the type of decision-nmaking and policy
j udgment saf eguarded by the di scretionary function exception to the
Nebraska Tort C ains Act. | disagree. This case is not about
second-guessing the merits of any procedures devel oped by Ml Il er

'REPORTI NG OF SUSPECTED ABUSE/ NEGLECT OF STUDENTS (5015)

The District recognizes its responsibility in
hel pi ng prevent abuse. The District and its enpl oyees
will follow applicable state laws in the reporting of
suspected cases of abuse or negl ect.

The superintendent is responsible for fornmulating
a procedure to be followed by District enployees to be
foll owed in suspected cases of child abuse or negl ect.
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but rather his admtted and uncontroverted failure to formul ate any
procedures whatsoever in direct contravention of that policy's
mandat e. As the Nebraska Suprenme Court observed, "the
di scretionary function exception will not apply when a
statute, regulation, or policy specifically prescribes a course of
action for an enployee to follow " Jasa ex rel. Jasa v. Douglas
County, 510 N.W2d 281, 289 (Neb. 1994). Consequently, | believe
Mller's failure to follow PLSD s established directive inplicates
the violation of a mnisterial duty, not the type of incorrect
policy decision protected by the discretionary function exception,
and is therefore actionabl e under the Nebraska Tort C ains Act.

The Larsons' tort claimalso raises the issue of whether the
defendants' failure to properly respond to Angela s conplaint
vi ol ated Nebraska's reporting statute. That law requires all
persons "having reasonabl e cause to believe that a child has been
subj ected to conditions or circunstances which reasonably would
result in abuse or neglect” to "report such incident or cause a
report to be made to the proper |aw enforcenent agency . "
Neb. Rev. Stat. 8 28-711 (Reissue 1989). While the determ nation
of "reasonable cause" certainly qualifies as a discretionary
function, the duty to report the suspected abuse to the proper
aut horities once such reasonabl e cause has been established is a
purely mnisterial act, utterly devoid of any discretion or policy
j udgment . | believe that PLSD officials clearly had reasonable
cause as a matter of law to report Angela s abuse as early as
Friday, January 27, 1989, and certainly once the background check
reveal ed Szynskie's sordid past. As such, | believe that PLSD s
failure to follow the clear mandate of the Nebraska reporting
statute despite the exi stence of "reasonabl e cause" represents the
dereliction of a mnisterial duty. At the very least, | would
remand this issue to the district court for further consideration
of whether or not such reasonabl e cause existed from January 27
1989, to January 31st of that year.
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